STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre ) Fair Hearing No. 11, 660
g
)
Appeal of )
| NTRODUCTI ON

The petitioner requests expungenent of a finding nmade by
t he Departnent of Social and Rehabilitation Services that he
sexual |y abused his son.

FI NDI NGS OF FACT

1. The petitioner is the father of two small children,
an eight-year-old boy and a four-year-old girl. The
petitioner separated fromthe children's nother in the fall of
1989 after she received a restraining order against him and
t hey were subsequently divorced. In May of 1990, the
petitioner's visitation was limted to daytine only. Later,
the famly court restricted the petitioner to supervised
visits after his ability to supervise the children cane into
guesti on.

2. Soon after his parents separated, the petitioner's
then four-year-old son began exhibiting signs of anxiety,
including a fear of |eaving his nother. Over the next few
nmont hs, the boy devel oped a habit of excessive throat clearing
and an inability to swallow saliva. He was al so extrenely
appr ehensi ve about staying alone in roonms with strangers.

3. At the suggestion of several friends and rel atives,

the child s nother took himto a psychol ogist in Burlington
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who assessed himand found the child to be extraordinarily
anxi ous. She advised the nother to get counseling for the
child and referred her to a licensed psychol ogi st in her area.

The not her decided to follow through with therapy because she
was concerned that her son's anxiety would interfere with his
entering school the next year.

4. The |icensed psychol ogi st hired by the nother, has
done extensive work with abused children. She first saw the
petitioner's son in July of 1990, when he was five years ol d.

She di agnosed the child as having severe anxiety akin to post
traumati c stress syndronme and worked with himto reduce his
anxiety for the next five nonths. Qher than the general
anxiety that the divorce itself was causing for both the
children, the child' s nother could not think of any particul ar
source for such extrene anxiety.

5. At the tinme he began therapy, the boy was unable to
stay in a roomw thout his nother for nore than a few m nutes.

He continued to engage in constant throat clearing for no
apparent physical reason. The child constantly checked to see
if the roomwas |ocked. He refused to | ook at a book about
children's bodies and touching. During playtinme, he made
sexual , peni s-shaped objects from cl ay.

6. As therapy continued, the child continued to be
fearful and made statenments that he did not want to tal k about
or visit with his father. The psychol ogi st was aware that

i ssues had arisen in Court about the child s safety with the
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father but the child nade no statenments as to any particul ar
events which may have occurred. The child was so anxi ous when
t he subject of his father was brought up that the psychol ogi st
felt it better to avoid the subject. She advised the child's
not her not to press for any details about his relationship
with his father as well.

7. In October of 1990, the boy's nobther cane into the
therapist's office with himand said that the boy had
sonething to tell the therapist. The boy's nother then |eft
the room and the boy said "Daddy pulled on ny penis and it
hurt". The boy was extrenely frightened when he nade the
statenent. He resisted any questions about where it happened
and how many tinmes and refused to talk any further about it.
Because he was so upset, the therapist did not pursue it any
further. After her session with the boy, she talked with the
not her who appeared to be shocked and enbarrassed by this
revel ati on whi ch had been spontaneously recounted to her in
t he same words, and with the same |ack of further detail,
earlier that day.

8. The therapist, because of state requirenents,
reported what she had heard to SRS. She was unsure as to
whet her this type of revelation should have triggered the
reporting requirenent. She was reluctant, given the child's
anxiety, to subject himto further interrogation. She did not
gi ve the boy's nanme, and, as the boy's father had recently

noved to Florida, she did not feel the child was really in
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further danger.

9. Fol l owi ng the disclosure, the boy's anxiety
decreased, and by Novenber, it was decided that the therapy
woul d cease as nothing nore could conme if it. The
psychol ogi st felt that further probing into the exact cause of
the anxiety would be harnful to the child. The father's
departure fromthe scene through his nove to Florida was al so
felt to be contributing to the child' s grow ng ease.

10. In March of 1991, soneone at the Departnent of
Soci al and Rehabilitation Services noticed the case and
advi sed the therapist that she was required to report the
i nformati on she gave in October nore formally and all ow t he
Departnment to rmake an investigation. That formal report was
made on March 12, and the investigation was assigned to a very
experienced social worker who hol ds a baccal aureate
degree in nursing, a nmaster's degree in special education and
extensive training in child sexual abuse.

11. On March 15, 1991, a formal interviewwth the child
was set up by the social worker and a state police officer.
The child' s nother was reluctant to get involved with the
process because she feared that it mght stir up things with
her ex-husband. However, the Departnent persuaded her to
accede and the child was interviewed. The police officer took
not es of what questions were asked of the child and what
answers were received. A copy of those notes is attached

hereto as Exhibit One and incorporated herein by reference.
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12. At the start of the interview, the boy was tested
for his ability to tell the truth. It was observed that he
knew the difference between truth and falsity and al so that he
was very anxious. He was unable to sit still and had an
attention span of about ten mnutes. He reveal ed during the
course of the interview that he had been hurt by his father in
the crotch area. The boy was given an anatom cally correct
dol | and asked to show what his father had done. The boy
pul l ed down the pants of the doll and pinched the head of the
doll's penis. He stated that the pinching had occurred in a
garage with no toilet to which he had ridden his bicycle. He
added that his father had taken himthere and that the sanme
i nci dent happened "fourteen days in a row'. The weat her
outside was |i ke spring and sumrerti ne when this occurred. He
said that when his father touched his "pee" he told himnot to
do it, and that it hurt. He also told the investigators that
his father told himnot to tell his nmom about it because "he
would get in jail". The boy said he told his nother anyway
and that he thought his father should stay in jail. He denied
any other incidents such as the father's exposure of his
genitals or being touched on the genitals by anything other
than this father's hand.

13. It was the social worker's expert opinion that the
child' s disclosure used age appropriate | anguage and det ai
and that his affect of anxiety was consistent with the story

he was telling. As these opinions are not controverted in the
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evi dence they are adopted as findings of fact herein.

14. The social worker did not talk with the petitioner,
bot h because he was |iving out of the state and because she
believed that the famly m ght be put in danger if he were
interviewed. In April of 1991, a finding was nade
substantiating the all egations of abuse.

15. In May of 1991, the petitioner's ex-wife noved to
nodi fy the custody arrangenment based on the Departnent's
findings. The petitioner cane back fromFlorida to defend the
nodi fi cati on which was granted w t hout maki ng any findi ngs
that the boy was indeed sexual |y abused.

16. Fol l owi ng the investigation, the child was seen in
foll ow up by his psychot herapi st for two sessions in Apri
and May of 1991. Hi s therapist felt he was doing well and
that his anxiety had decreased consi derably.

17. The petitioner, thereafter, asked the Departnent for
a review of the finding made in April. As part of the review
hel d in Septenber of 1991, the petitioner offered a pol ygraph
test and nedi cal records showi ng a | ack of nedical
substantiation of the all eged abuse. The petitioner advanced
no alternative explanation (such as a m stake or an accident),
gave no alibi and offered no explanation for his son's
stat enments.

18. The Departnent rejected the pol ygraph test as not
probative. The |ack of physical evidence was expected given

the fact that the interview occurred about a year after the
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al | eged incidents took place. The Departnent decided to
continue with the substantiation. Two further reviews were
hel d by the Departnent which reached the sanme conclusion. The
final internal review was conducted by the Conm ssioner on
Novenber 24, 1992.

19. The petitioner owns three abandoned buil di ngs,
sonetinmes referred to as garages, and has lived in themfrom
time to tine when he is in Vernont. He had taken his son
there on a recurrent and regular basis in the spring of 1990.

20. The petitioner denies perform ng the acts set forth
above and clains that the boy was abused by a casual friend of
the nother, although there is no evidence that the child was
ever alone with this person. As the boy did not express any
anbi val ence as to who abused him there is no reason to credit
this allegation.

21. A friend of the petitioner's testified that he was
present at the garage one day when the petitioner's son's
peni s was accidentally caught in a zipper. However, the
friend did not actually see the zipper incident but stated
variously that he either guessed as to what occurred after
hearing the child cry or heard about it fromthe petitioner
later. The friend also testified that that the three garages
could be seen froma factory but conceded that there were
pl aces inside the garages which could not be
seen fromthe outside. There is insufficient evidence to nmake

findings of no opportunity or accidental occurrence fromthese
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al | egati ons.

22. Based on the above, it appears nore |likely than not
that the statements made by the child to his nother, his
t herapi st and to the SRS investigator were a description of
events which actually occurred in the spring or sumrer of
1990. The child' s verbal description of what occurred (Dad
pulled ny "pee") is consistent with the action denonstrated on
the doll. The child was able to describe the place where the
event occurred, the time of year, the fact that it happened
multiple tinmes, and who the perpetrator was with rel ative
clarity and consistency. The child' s statenents also made it
cl ear that neither he nor his father understood the penis
pul ling as an acci dent or benign behavior as evidenced by his
direct requests to his father not to pull on his penis and his
father's response that he was to keep the matter a secret.

Wi | e coaching and fantasizing are al ways a concern,
especially when the parents are feuding, there is no evidence
of any notivation in the nother to persuade her child to make
these statenents. The nother had al ready obtained custody of
the children and visitation was already severely restricted
based on other actions of the father. The nother's concern
for her child s psychol ogical well-being is obvious in her
obtaining therapy for her son and is inconsistent with her
further traumati zing her child by nmaking such suggestions to
him The child' s traumati zed affect when revealing this

matter adds consi derable credence to the fact that these
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events really happened to himand were not nere recitations of
what sonmeone el se told himto say.

It is, therefore, found that the petitioner intentionally
pul l ed on and pinched his son's penis in the spring or sumer
of 1990 on one or nore occasions causing himpain, for no

| egiti mate reason

ORDER
The decision of the Departnent to substantiate abuse
is affirmed. The petitioner's request to expunge the registry

record i s denied.

REASONS
The petitioner has nade application for an order
expunging the record of the alleged incident of child abuse

fromthe SRS registry. This application is governed by 33
V.S. A > 4916 which provides in pertinent part as foll ows:

(a) The comm ssioner of social and rehabilitation
services shall maintain a registry which shall contain witten
records of all investigations initiated under section 4915 of
this Title unless the comm ssioner of the comm ssioner's
desi gnee determ nes after investigation that the reported
facts are unsubstantiated, in which case, after notice to the
person conpl ai ned about, the records shall be destroyed unl ess
t he person conpl ai ned about requests within one year that it
not be destroyed.

(h) A person may, at any tinme, apply to the human
services board for an order expunging fromthe registry a
record concerning himor her on the ground that it is
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unsubstantiated or not otherw se expunged in accordance with
this section. The board shall hold a fair hearing under
Section 3091 of Title 3 on the application at which hearing

t he burden shall be on the conm ssioner to establish that the
record shall not be expunged.

Pursuant to this statute, the Departnent has the burden
of establishing that a record containing a finding of child
abuse shoul d not be expunged. The Departnent has the burden
of denonstrating by a preponderance of the evidence introduced
at the hearing not only that the report is based upon accurate
and reliable information, but also that the information would

| ead a reasonabl e person to believe that a child has been
abused or neglected. 33 V.S. A > 4912(10), Fair Hearing Nos.

8119, 8646, and 10, 136.
In this case, the Departnent has concluded that the child
was sexual |y abused because his penis was pulled and pi nched.
Sexual abuse is defined in the statute as foll ows:

(8) "Sexual abuse" consists of any act by any
person invol ving sexual nolestation or exploitation of a child
including but not limted to incest, prostitution, rape,
sodony, or any lewd and | ascivious conduct involving a child.

Sexual abuse al so includes the aiding, abetting, counseling,
hiring, or procuring of a child to performor participate in
any phot ograph, notion picture, exhibition, show,
representation, or other presentation which, in whole or in
part, depicts sexual conduct, sexual excitenent or
sadomasochi stic abuse involving a child.

In this matter, as is the usual case, there are no
W tnesses to the all eged abuse and no physical evidence. The
sol e evidence is the statenent of a five-year-old boy nmade
about six nonths after the alleged incident to his nother and

a therapist which were related again in a nore detail ed way
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sone five nonths later to a police officer and a soci al
wor ker. The Departnent's case rests solely on the credibility
and clarity of that child s statenents.

The Board has not required, and, in fact, has discouraged
the testinony of allegedly abused children at its hearings in
order to prevent further trauma to the victim zed child in a
purely civil matter. Instead, the Board has enployed its
rel axed hearsay rule to allow records or testinony as to the
child s statenent to be admitted in its stead. Fair Hearing
No. 8816. The Board has repeatedly said that the weight to be
given to the accuracy of the child s statenments depends in
part upon the reliability of the nethod of preserving those
statenents. Fair Hearing No. 10, 136.

In this nmatter, there is no tape recording of the
statenents made by the child, which would have been nost
useful. However, there were contenporaneous verbatimwitten
recordi ngs of the questions asked and the child' s statenents
fromboth the therapist and the police officer who interviewed
him These recordings make it highly likely that the child
did make the actual statenents reported at the hearing.

The reported statenments of this child were unanbi guous
and presented in a context which indicated that both the child
and the adult realized that the touching was inappropriate and
traumatic. It nust be concluded, therefore, that the
Departnment's facts were accurate and reliable. There can be

no doubt that pulling and pinching a child' s penis is sexual
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nol estation. Sexual nolestation is defined as sexual abuse in
the statute set forth above. Therefore, it nust be found that
a reasonabl e person coul d conclude fromthe petitioner's
actions that he had sexual ly abused his son.

As the evidence shows that the petitioner sexually abused
his son, the Departnment has proven that the report it filed in
the registry is substantiated and shoul d not be
expunged. The petitioner's request nust, therefore, be
deni ed.

#H#H

EVI DENTI ARY RULI NGS

After duly considering argunments by the petitioner, the
Board concl udes that the hearing officer properly excluded
Exhibits No. 9 and No. 10 offered by the plaintiff. Exhibit
No. 9 was offered to prove the | ack of physical evidence in
this case. As the Departnment had already stipulated to that
fact, the proffered evidence was irrelevant. Exhibit No. 10
purports to be the record of an agency, but was not admtted
for lack of authentication. The hearing officer explained the
certification requirenent and adjourned the hearing to all ow
the petitioner the opportunity to get certified copies of this
and ot her docunents. He failed, w thout explanation, to have
this purported record certified. The certification on the
docunent shows only that it had been filed with the Ol eans

Fam |y Court and does not indicate that it had ever been
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accepted into evidence in any proceeding.
The Board concludes that even if these documents shoul d
have been admtted, their addition to the evidence would in no

way change the analysis or the result in this case.



